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action or omission.
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written to be used, and cannot be used, by anyteexdo avoid U.S. federal tax penalties. If
such advice was written or used to support the ptimm or marketing of the matter addressed
herein, then each offeree should seek advice fromdependent tax advisor.



Introduction & Overview

A.

As wealth planning professionals, our primary gsealbo help our clients achieve
the goals they may have for their wealth, whetlh@sé goals are focused on
wealth transfer to succeeding generations of laemily, to support philanthropic

missions, or, most commonly, a combination of the.t While tax considerations

often are a dominant consideration, to help owntt be most effective with their
planning, many other considerations are relevayell. Those considerations
may range from personal and family dynamics — tifleence of wealth on their

descendants — to business objectives if the wealtisists of a family owned

business. It also is important to understand thecg and nature of the clients’
wealth and the investment objectives that the tlneay have currently or likely

to have at some point in the future.

If the source of the client's wealth is derived nfrdoeing a public company
executive or the wealth otherwise consists of mlpliraded securities, the
relevant considerations must also encompass theugaconstraints that exist and
may apply to publicly traded, restricted securiti€&milarly, we must be aware of
the securities law constraints that may apply ®dlent as a result of the client
being an “insider” under the U.S. securities laws.

Further, despite their seemingly falling in and otifavor, there are compelling
reasons to include alternative investments — heflgaels, private equity
investments — in a fully diversified investment fbalio. Additionally, if the
planning will include the creation of trusts, theifdrm Prudent Investor Act,
which encompasses the modern portfolio theory afestments, judges the
investment performance on a total return basisat 1) the trustee’s investment
performance is based, not on the return of ind@idavestments within the
portfolio, but instead on the investment perfornean€ the portfolio as a whole.
Therefore, it is important for a fiduciary to impient a proper asset allocation
and diversification strategy for the trust's politip possibly including hedge
funds and private equity investments.

Therefore, it is important, as estate planners, We are aware of the potential
complications associated with planning for publitigded, restricted securities,
planning for insiders, and planning for alternatssets.

Scope of this Paper

This paper is not intended to be a thorough andpcehensive analysis of the
U.S. securities laws. Instead, it is intended ravigle a broad understanding of
the relevant statutory regimes and associated negents and restrictions that
we, as estate planners, may encounter in the doateadvising high net worth
clients.



Further, this paper focuses on the U.S. federalrgexs laws, but there are also
applicable state blue sky laws. This paper dodsaddress state blue sky law
considerations, but very generally speaking, if pken addresses the federal law
considerations, it is unlikely that blue sky lawsllwresent any additional
considerations.

Finally, in various of the situations discussedobel there may be applicable
company imposed or other contractual restrictioi$iose, too, are outside the
scope of this paper.

Il. The U.S. Securities Statutory Regime

A.

Securities Act of 1933 (15 USC 8877a — 77aa) (Sbkeurities Act”)
The Securities Act is often referred to as thetttin securities” law.

Enacted on the heels of the stock market crashniieg on Black Thursday,
October 24, 1929, and the related Great DeprestienSecurities Act has two
main objectives:

(1) ensure that the investing public receivesrifoial and other significant
information concerning securities being offeredgablic sale; and

(2) “prohibit deceit, misrepresentations, and otfraud in the sale of
securities.”

See https://www.sec.gov/answers/about-lawsshtml.htm

To protect the investing public, the Securities Aoesn’t so much regulate the
securities themselves, but instead is intended egulate the disclosure of
information about the securities. The goal of 8exurities Act is to protect the
investing public by arming them with enough infotroa to make educated
investment decisions.

The disclosure of the information is initiated thgh the registration of securities
offered for public sale. The registration processguires that securities sold in the
U.S. must be registered before being offered foe $a the general investing

public.

There are certain exceptions to the registratiaquirement, including, most
importantly for estate planning purposes, privdtermgs to a limited number of
persons or institutions.



Securities Exchange Act of 1934 (15 USC 8878a —nigrfithe Securities
Exchange Act”)

The Securities Exchange Act created the Secutnes Exchange Commission,

and provided that agency broad powers and authovity the securities industry,

including authority over self-regulated clearingleanges, such as The New York
Stock Exchange and the NASDAQ Stock Market.

The Securities Exchange Act requires listed comgsmarto disclose certain
information in connection with proxy solicitations tender offers. Additionally,
it requires certain “insiders” to disclose informoat in connection with their
activities with respect to the stock.

The Investment Company Act of 1940 (“the Investnm@oinpany Act”)

The Investment Company Act regulates the orgamimat@nd activities of
companies that engage primarily in investing inuséies and whose own
securities are offered to the general public

Hart-Scott Rodino Antitrust Improvements Act (19T6JSR”)

HSR was enacted to give the Federal governmentughr the Federal Trade
Commission and the Department of Justice, an oppibytto review corporate
transactions to protect competition in the marketel To accomplish that
objective, HSR requires parties to a merger, adtpns or other consolidation
transaction to file with the Premerger Notificati@ffice of the Federal Trade
Commission a “Notification and Report Form for @amt Mergers and
Acquisitions,” prior to completion of certain mergeor acquisition transactions.
That premerger notification requires the disclosafeinformation about each
party to the transaction, as well as informatioowlthe transaction itself. The
parties may not close the transaction until thetingiperiod has passed or the
government has granted early termination of thdimgaperiod.

Generally, the premerger notification report mustfited thirty days in advance
of the intended merger or acquisition transactiénsignificant filing fee based
upon the “Size of Transaction,” is required. Sif€Fransaction is equal to the
aggregate total amount of voting securities, assmtsnon-corporate interests
being acquired

As of February 27, 2020, the filing fees rangeahfr$45,000 for transactions
greater than $94 million, but less than $188 millito $125,000 for transactions
greater than $188 million, but less than $940.1lionij to $280,000 for
transactions greater than $940.1 million.



The Securities Act and Rule 144

A.

Brief Overview of Rule 144

As noted above, the Securities Act requires shtardse registered before being
offered for sale to the general public. That regifon requirement ensures
adequate disclosure of information about the issaghat any potential purchaser
has the information necessary to make an informmedstment decision. The
Securities Act further provides that a shareholdannot sell unregistered
securities unless the sale is eligible for an exempor safe harbor from

registration.

Rule 144 imposes certain conditions on the salenoégistered stock.é., stock
not purchased through a stock exchange on the opaket), regardless of
whether the seller is an “affiliate.” Further,miposes conditions on the sale of
any stock, whether registered or unregistered Batihate.”

1. For purposes of Rule 144, an “affiliate” is defineslany person or entity
that directly or indirectly controls the managemehtthe issuer. That
definition generally includes a company’s seniomagement, directors,
and certain large shareholdee( shareholders of greater than 10% of the
outstanding stock). The company’s general counsahlly determines
who is an affiliate i¢e., does the individual hold a “control” position
within the company).

2. Stock subject to Rule 144 is often called “restucstock” or “Rule 144
stock.” It sometimes is colloquially referred tdlegend stock,” because
a legend is stamped on the physical certificateesgmting such shares.

3. “Control stock” refers to stock purchased in a segjied transaction by an
affiliate (e.g., an open market transaction or exercise of an @epl stock
option).

Selling Shares Under Rule 144

If the selling shareholder is an affiliate, the reeolder can sell under Rule 144
subject to certain conditions:

1. Holding Period: Restricted or Rule 144 stock nmaesheld for six months
prior to the sale. This generally is not an isueshares acquired pre-
IPO, since a post-IPO lock-up is generally six rhenpreventing any sale
prior to the expiration of six months.

2. Volume Limitations: During any three-month periothe selling
shareholder may sell up to the greater of 1% ofotltstanding shares or
the weekly average trading volume of the four pdeug calendar weeks.

3. Notice Requirement: A Form 144 must be filed wittre SEC and
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principal exchange on or before the date of the, satlicating the number
of shares to be sold and the current market valkerm 144 is only
required if an affiliate intends to sell greatearth5,000 shares or greater
than $50,000 worth of stock during any three-mquetiod.

Public Information and Manner of Sale Requiremersiblic information

and manner of sale requirements also apply to gledfiliates, but these
are typically met and don’t require much analysiklaving said that,
manner of sale requirements can be tricky withlyhiraded stocks and
principal/block trades.

If the selling shareholder is not an affiliate amasn’t been for at least
three months, the shareholder can freely sell staubject only to the six-
month holding period.

C. Practical Mechanics of Selling Rule 144 Restricsolck

1.

The selling broker typically contacts the comparuresel to initiate
discussion about “cleaning” the shares and theninte sell them.
Company counsel then issues an opinion letterddrinsfer agent stating
that the conditions of Rule 144 have been met fopgses of resale of the
securities without registration. That opinion adstvises that the transfer
agent should remove the restrictive legend on hiages. The opinion will
cite whether the seller is an affiliate or not. rtRar, the seller may be
required to complete a “144 Seller's Rep Lettegtifying that the seller
is not an affiliate.

D. Issues Arising When Public Company Acquires Priv@epany

1.

When two public companies merge, the considerafanthe deal is
typically stock of the acquiring company issuedhe shareholders of the
acquired company. In that structure, the deakgsstered with the SEC
on a Form S-4. As a result, the shareholderseftiquired company get
clean, registered stock. Thus, Rule 144 is noticgige unless a selling
shareholder becomes an affiliate of the acquirmgmany.

When a public company acquires a private compaaweler, the deal
may be stock for stock (or part stock, part cashihe deal is typically
structured as a private placement, meaning theeshaifr the acquiring
company issued to the shareholders of the acquoatpany have not
been registered with the SEC.

a. One exception to the structure described above iSsheelf
registration,” where the acquiring company givegistation
rights to the shareholders of the acquired compaife shelf
registration is reflected on a Form S-3 filed witle SEC. As a
result, the acquiring company must register thereshavith the
SEC if requested to do so by a shareholder of ttwuised
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company who wants to sell his or her shares.

b. In an un-registered deat.g., a public company acquires a private
company without shelf registration rights, and tloeo exemptions
apply), Rule 144 requires a six-month holding perimefore a
shareholder of the acquired company can sell taeeshreceived in
the transaction. For this requirement, the sellgigreholder
cannot tack his or her holding period of the stotlkthe acquired
company to the holding period for the stock of #@equiring
company.

Transferring Rule 144 Stock to an Irrevocable Trust

If the holder of Rule 144 stock transfers thosereshdo an irrevocable trust, the
holding period does tack; that is, the trust’'s mdcberiod for Rule 144 purposes
is not restarted but tacks with the grantor’'s hajdperiod. The same result may
not be true with a sale to a grantor trust transfeny sale, as distinguished from
a gift, results in the buyer starting a new six-thdmolding period.

An additional consideration is whether the irrevaearust is itself treated as an
affiliate for purposes of Rule 144, which wouldyger the volume limitations and
the Form 144 reporting requirements. The trusiccte affiliate on its own by
being a greater than 10% shareholder.

Additionally, the trust could be aggregated witk tirantor under the aggregation
rules of Rule 144(a)(2). The language of Rule a%2( is somewhat confusing;
therefore, it is always a good practice to have mamy counsel determine
whether the aggregation rules apply. Whether otheotrust is a grantor trust for
income tax purposes is irrelevant for purposesebémnining whether the trust is
aggregated with the grantor for volume limitatiomgoses. The trust could be
aggregated with the affiliate grantor if the trigsie an affiliate €.g., the grantor is
serving as trustee or investment advisor to thset)trar the trust beneficiaries
include the spouse or any relative of the affiligtantor who shares the same
household as the affiliate grantor.

For example, if an affiliate grantor funds a GRATthwRule 144 stock, which

then distributes to a remainder irrevocable trosttie benefit of grantor’'s minor
children living at home with the grantor, the irogable trust will be aggregated
with the grantor for volume limitation purposes,eavif the trust has an
independent trustee.

Charitable Gifts of Restricted Stock

1. There are no Rule 144 issues upon the transféretcharity, because no
sale is involved.

2. The donee charity, including both a donor adviseddfor a private
foundation, can freely sell the shares under Rdle dssuming the charity
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is not an affiliate on its owne(@., by being a greater than 10%
shareholder), which is unlikely.

a. The charity can tack the donor’s holding period.

b. In a registered merger transaction, the shareshefacquiring
company are “clean” shares. As a result, the sheaa be freely
donated to charity, unless prohibited by a contractock-up or
company trading policy.

C. In an unregistered transaction, as noted abovehdling period
for the shares of the acquiring company starts wmbivery of the
shares at the time the deal closes. Therefortheifdonation is
made before the six-month holding period has egpittee charity
won't be able to sell the shares, which could iniplae charitable
deduction for gifts to public charities or disq@althe deduction
for a gift to a private foundation. Further, ifethunregistered
transaction also included shelf registration rightsareful
consideration should be given to any donation tgravate
foundation, to ensure that the charitable deductioder IRC
8170(e)(5) is available.

d. Under Turner SEC No-Action Letter (1993 SEC No-Act. LEXIS
489), a private foundation is not aggregated wite tdonor for
volume limitation purposes, even if the donor colstr the
foundation as an officer or board member. Theamag of the
SEC is that the donor has no economic intereshenféundation
assets. Similarly, there should be no aggregafowna donor
advised fund or a public charity even if the aéfié donor serves as
advisor to the fund or on the board of the publiardy.

V. The Securities Exchange Act and Section 16

A.

Brief Overview of Section 16

Section 16 of the Securities Exchange Act, oftdarred to as the “short-swing
profits rule,” imposes a reporting requirement whitiere is a “change in

beneficial ownership” of an insider's stock ownegpsh A change in beneficial

ownership includes purchases, sales and otherféeransThe change is reported
on a Form 4 or Form 5 prepared and filed by thepzomg.

For purposes of Section 16, insiders include a @y senior management,
directors, and greater than 10% shareholders.thfpurpose, certain attribution
rules are used to determine if an individual isext®n 16 insider under the
greater than 10% shareholder test. (Interestinglgifferent set of attribution
rules is used to determine if sales by the trapsfef a Section 16 insider must be
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reported and matched with the Section 16 insideaissactions. Similarly to the
Rule 144 discussion above, company counsel usuaitywides the final
determination on insider status as applicable ti&@e 16.

Short swing profit forfeiture is imposed under Sact16(b) if an insider
purchases and sells, or sells then purchases, cymgtack within a six-month
period. What constitutes a purchase or a saldeaomewhat tricky and requires
further consideration. For example, acquisitiorstofck through the exercise of a
stock option is not considered a purchase for mepof Section 16(b).

Section 16 and GRATSs

If a GRAT is to be funded with public company stomkd the grantor is an
insider, the first consideration is whether thensfar to the GRAT must occur in
an “open window.” Many times the answer will bee$y’ but not all companies
take the same position. Some companies take thigguothat, since the transfer
to the GRAT is not a “sale,” the transfer is nobjsgt to an open window
requirement. Similarly, there are no Rule 144 aeraitions (see discussion
above) since the GRAT funding is not a sale.

There are four relevant points or transactionsotesler: (i) funding the GRAT,
(i) making the required annuity payments, (iii)t@atial sales of shares while
held in the GRAT, and (iv) distribution of the sksrafter termination of the
annuity period.

1. Funding the GRAT with Insider Stock

The funding of the GRAT should not be a reportaibdmsaction if the
grantor is the trustee of the GRAT for two reasoRsst, although Section
16(a) requires reporting when there is a changeeimeficial ownership
(e.g., a sale or purchase) of an insider’s stock, ifittsgder grantor is also
the trustee, the insider still owns the stock, ialimglirectly. This transfer
should be reported as a change in the form of cstnm@rfrom direct to
indirect on a Form 4.

2. Satisfying the Annuity Payments

Because the GRAT is likely to be funded only wittsider stock, it is

likely that the required annuity payments will haweebe satisfied in kind

by distributing the shares back to the insider gman Satisfying the

required annuity payments by distributing the sbdrvack to the grantor
should not be treated as a purchase by the grimt&ection 16 purposes.
The transfer back to the insider/grantor shoulddp®rted on a Form 5 as
an "other acquisition or disposition.”

Most practitioners cite thight SEC No-Action Letter (Oct. 16, 1997) in
support of this conclusion. There is some unaeffainowever, whether
the conclusion reached Kight would extend to a substitution or swap of
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C.

the shares inside the GRAT in exchange for oth&stas IfKight does not
extend to a substitution or swap, the substitutioswap might eb subject
to Section 16(a), and the grantor should not hawg &natching
transactions either six months before or six moafttes the substitution.

3. Sales of Shares Held in the GRAT

If the grantor/trustee is an insider for SectionpLposes, any sales by the
GRAT will be aggregated with personal sales by dghentor/insider for
Section 16 purposes. The sale should be repontedrmrm 4 as a sale.

4, Distribution of Shares at Termination of the GRAT

If, after satisfaction of the required annuity pants, there remains
insider shares in the GRAT to be distributed to tremainder
beneficiaries, for Section 16 purposes, the grdnsader no longer will
have any beneficial interest in or voting contrbtiee shares, therefore, at
termination of the GRAT, the grantor./insider wilé treated as having
disposed of the shares by gift. This change shbeldeported on a Form
5 as a gift.

Section 16 and an Irrevocable Trust

It is important to determine if the trust will belgect to Section 16 and, therefore,
whether any purchases or sales by the trust nelee teported on a Form 4 under
Section 16(a). More importantly, it is importaatdetermine if purchases or sales
by the trust could be matched with purchases @sday the grantor for the short
swing profits rule.

First, the trust could be an insider on its owrhtid it is a greater than 10%
shareholder.

Secondly, the trust could be attributed insidetustaf a Section 16 insider has
investment control over the shares held in the &nd the insider has a pecuniary
interest in the trust.

Investment control would exist if an insider weeswsng as trustee or investment
advisor in a directed trust situation.

Pecuniary interest for Section 16 purposes doewed to be a direct interest.
Instead, it can exist if the trust beneficiarieg anembers of the grantor’'s
immediate family, which includes children who shtre same household.

If the trust is not attributed the Section 16 iesidtatus of the grantor, and the
grantor exercises his or her substitution power tive trust, taking out the insider
shares, that exercise could be treated as a perdhashe grantor for Section

16(b) purposes.
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D. Charitable Gift of Insider Shares
The gift to the charity will require a Section ¥porting for the insider donor.

Sales by the charitable donee will not require etiSe 16 reporting unless the
donee is an insider on its own rigktg(, a greater than 10% shareholder).

There would be no “matching” concerns for purchases sales by the charitable
donee since the charitable donee won't be attritb&ection 16 insider status via
the insider donor. It doesn’'t matter if the ingsidenor controls the foundation or
public charity. This is because the insider doisonot deemed to have any
pecuniary interest in the charitable assets.

V. Accredited Investor and Qualified Purchaser Rules

As noted above, the Securities Act provides pradectto investors in

connection with the offering of securities for sae the public. That

protection is carried out through the registratrequirements under that act;
Regulation D of the Securities Act, however, pr@gdseveral exemptions
from registration.

Rule 505 of the Securities Act provides an exemptib the number of
purchasers of the securities is capped at 35. BO& permits an unlimited
offering, not limited to the cap of 35, to certasophisticated investors,
defined under the Securities Act as “Accreditedelstors.”

Similarly, the Investment Company Act provides paiion to investors by
requiring companies subject to the act to regiati¢h the SEC and to disclose
certain information regarding their financial cotain and the policies
governing their investments.

Similarly to the Securities Act exemption for sogtitated investors, the
Investment Company Act contains a similar exempti@ection 3(c)(7)(A) of
the Investment Company Act provides an exemption day investment
company whose securities are owned exclusively dphisticated investors,
defined under that act as “Qualified Purchasers.”

Because it is likely that a trust may potentiallydn investor in hedge funds or
private equity, generally accessible through ursteged investment vehicles
exempt under both the Securities Act and the Imaest Company Act, it is
important to understand the requirements for atttosbe an Accredited
Investor and Qualified Purchaser.

A. Accredited Investor Rules

The term “Accredited Investor” is defined in Rul@lsof Regulation D and
includes eight categories:
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8.

Certain banks, any saving and loan associationseniar institutions;
Any private business development company;

Any 501(c)(3) organization, corporation, partnepstar business trust not
formed for the purpose of acquiring the securibéfered and which has
total assets in excess of $5 million;

Any director, executive officer, or general partradrthe issuer of the
securities being offered;

Any natural person who has a net worth, or joint werth with that
person’s spouse, at the time of the purchase ofd¢lkarities exceeds $1
million;

Any natural person who has income in excess of S®U0 (or joint
income in excess of $300,00) in each of the lastyears and reasonably
expects to achieve that same income level in the gkthe purchase;

Any trust with total assets in excess of $5 millioot formed for the
purpose of acquiring the securities offered andsehgurchase is directed
a sophisticated person; and

Any entity in which all of the equity owners aredkedited Investors.

Under these definitions, trusts may qualify as acradited Investor. A trust may
qgualify under one of three categories:

1.

A trust of any size may be an Accredited Invesfothe trust has an
institutional trustee — a bank, savings and loanacsimilar financial
institution — and that trustee has investment aithover the trust assets.

a. Rule 501 defines a bank under Section 3(a)(2) efSkcurities Act,
which does not include a trust company. It iskadiiy, however, that a
trust company would not meet the requirements deR01. The
rationale is that a bank, savings and loan, andraghmilar financial
institution would have the financial sophisticatinacessary to make
informed investment decisions. INemo Capital Partners, L.P., SEC
No-Action Letter (April 11, 1987), the SEC did nohallenge the
Accredited Investor status of a trust with a trastmpany as a co-
trustee, when the other trustee was not an Aceeditvestor.

A trust with assets in excess of $5 million alsouldoqualify as an
Accredited Investor, provided the trust was notrfed for the purpose of
acquiring the securities being offered and the stwent decisions for
which are directed by a sophisticated person.

In certain circumstances, a trust whose grantofoisgrantors are) an
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Accredited Investor may also qualify as an Accrdlitnvestor. For a
revocable trust, the grantors are considered tthée'equity owners” of
the trust. If each grantor to the trust is an &daed Investor, the trust
also will be an Accredited Investor.

A family entity — a corporation, partnership or lied liability company with total
assets in excess of $5 million will qualify as accledited Investor so long as the
entity was not formed for the purpose of acquiring offered securities. And,
similarly to a trust, as discussed above, a faneihtity will qualify as an
Accredited Investor is all equity owners are Acded Investors.

Qualified Purchaser Rules

“Qualified Purchaser” is defined in the Investm@umpany Act, and includes
four categories:

1.

Any natural person, including that person’s spoifigbey invest jointly,
owning $5 million or more in investments;

Certain family owned companies that own $5 million more in
investments and that is owned, directly or indisecby two or more
natural persons who are related as sibling or spduluding former
spouses), or direct lineal descendants by birtbpthoh, spouses of such
persons, estates of such persons, and charitatpdinations and trusts
established by or for the benefit of such persons;

Any trust that doesn'’t fall within the family ownetbmpany category
above that was not formed for the purpose of asuyithe securities
offered, that was formed by one or more qualifiedcpasers, and for
which investment decisions are made by qualifiectipasers; and

Any person acting on his or her own behalf or fog iccounts of others

qualified purchasers, who in the aggregate owns evests on a
discretionary basis, $25 million or more in investits.
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V1.

A trust will be a Qualified Purchaser if it meetsecof four requirements:

Under the Investment Company Act, “family owned @amy” is defined to
include a trust. Therefore, a trust that ownsast $5 million in investments and
which was established for the benefit of two or enpersons who are related as
siblings, or as a spouse or former spouse, ordaget lineal descendant by birth
or adoption, spouses of such persons, estates abf gerson, and charitable
organizations and trusts established by or fob#eefit of such persons.

Further, trusts with a Qualified Purchaser grardod trustee will also be a

Qualified Purchaser, so long as the trust was oonhéd for the purposes of
acquiring the offered securities.

Finally, a trust acting on its own behalf or foethccount of others, which has
investment assets of $25 million or more, and whigs not formed for the
purpose of acquiring the offered securities quegifas a Qualified Purchaser.

HSR and Trusts

While is hard to comprehend how the creation amtling of a trust for the benefit
family members can come under statutory provisiotended to protect competition in
the marketplace €., antitrust statutes), it is possible to do so.er€fore, having at least
a pedestrian understanding of the provisions of HSBritical for estate planners who
work frequently with high net worth clients.

As noted above, parties in certain merger, acgomsitand other consolidation
transactions may be subject to the premerger oatifin report requirements of HSR.
The determination of what transactions are sulj@dhose reporting requirements is
based upon one of two tests:

1. The Size-of-Transaction Test

If a merger, acquisition, or other consolidatioansaction results in the
acquiring person owning voting securities of thquaed person valued in

excess of $376 million (all dollar levels cited &ierare based upon 2020
adjustment), the acquiring person and the acqupetson are both

required to file the premerger notification report.

2. The Size-of-Transaction Plus Size-of-Person Test

If the result of an acquisition transaction is ttiegt acquiring person would
own voting securities in the acquired person valiredexcess of $94
million but not in excess of $376 million and thzeof-Person Test is
met, again both the acquiring person and the aedyerson are required
to file the premerger notification report.
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For this purpose, the Size-of-Person Test is sadisf: (1) the acquired

person has annual net sales or total assets of ifillli& or more and the
acquiring person has total assets or net annues sl $18.8 million or

more, or (2) if the acquired person has total aseet$18.8 million or

more and the acquiring person has total assetsrarahnet sales of $188
million or more.

Exemptions

From an estate planning perspective, the most comaxemption is

provided by Rule 802.71. Under that rule, acqiaisg resulting from “a

gift, intestate succession, testamentary dispositio transfer by a settlor
to an irrevocable trust” are exempt.

Additionally, Rule 802.9 provides that any acquisit made by an
acquiring person who holds less than 10% of theuieed person and
which acquisition is made solely for the purposa glssive investment is
exempt.

Finally, transfer between parties that under tharob of the same person
are exempt.

Application of HSR to GRATs

Similar to the analysis above with respect to ®ecti6 and GRATSs, it is
important to analyze the possible application ofRH® GRATs by looking at
each of the phases of a GRAT separately. Addilpnaach of those phases
should be analyzed both with respect to whether tthasfer of shares is
considered an acquisition or consolidation tranea@nd whether the shares held
in the trust are attributed to the grantor for msgs of the Size-of-Transaction

Test.

1.

Funding the GRAT

Because a GRAT by definition is an irrevocable ttinsvhich the grantor
does not have a reversionary interest in the cogbtise trust, unless the
grantor has the right to presently designate 50%are of the trustees, an
acquisition will have occurred, and the shares téldeemed to be held
by the trust and not by the grantor. If the grardoes have such a
presently exercisable power, there will not havernban acquisition, and
the shares will be deemed to be owned by the granfes such, the
transfer would be eligible for the transfer betweame person exemption.
It further would be subject to the transfer by gikemption.

Satisfying the Annuity Payments

As noted above, if the grantor has a presently cessanle right to
designate 50% or more of the trustees, any transfaveen the GRAT
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and the grantor will be deemed to be a transfevdst the same person
and exempted from the HSR filing requirementsthé grantor does not
have such a presently exercisable right, it willab&ansfer subject to the
HSR filing requirements if either the Size-of-Tran8on Test or the Size-
of-Transaction Plus Size-of-Person Test is met.

Funding the Remainder Trust

If the GRAT has been successful, the GRAT will helthres after full
satisfaction of all required annuity payments; d¢here, shares will be
transferred to the remainder trust upon terminatioiihe GRAT.

If the grantor has presently exercisable righteasignate 50% or more of
the trustees of the GRAT and the remainder trum, ttansfer will be

eligible for the transfer between the same persametion. If, however,

the grantor has such a power over one but not bbtthe trusts, that
exemption will not apply. In that case, the tfansvould be a transfer
subject to the HSR filing requirement if either tBeze-of-Transaction
Test or the Size-of-Transaction Plus Size-of-Peffsest is met.

Finally, if the grantor has a presently exercisalght to designate 50% or
more of the trustees of the remainder trust, tharesh held in the
remainder trust will be deemed held by the gramborpurposes of the
Size-of-Transaction Test and the Size-of-Transadltus Size-of-Person
Test.
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IMPORTANT INFORMATION
KEY RISKS

Investing in alternative assets involves highétsrithan traditional investments and is suitable
only for sophisticated investors. Alternative inweents involve greater risks than traditional
investments and should not be deemed a completstiment program. They may not be tax
efficient and an investor should consult with hes/tax advisor prior to investing. Alternative
investments have higher fees than traditional itmrests and they may also be highly leveraged
and engage in speculative investment techniqueshvdan magnify the potential for investment
loss or gain. The value of the investment maydalvell as rise and investors may get back less
than they invested.

This material is for information purposes only, andy inform you of certain products and
services offered by J.P. Morgan’s wealth manageimesinesses, part of JPMorgan Chase & Co.
(“*JPM"). Please read all Important Information.

GENERAL RISKS & CONSIDERATIONS. Any views, strategies or products discussed in
this material may not be appropriate for all indivkls and are subject to risksvestors may

get back less than they invested, and past performae is not a reliable indicator of future
results. Asset allocation/diversification does not guarardeorofit or protect against loss.
Nothing in this material should be relied upongalation for the purpose of making an
investment decision. You are urged to considerfallyevhether the services, products, asset
classes (e.g. equities, fixed income, alternativestments, commodities, etc.) or strategies
discussed are suitable to your needs. You mustcalssider the objectives, risks, charges, and
expenses associated with an investment servicduptor strategy prior to making an
investment decision. For this and more completermétion, including discussion of your
goals/situation, contact your J.P. Morgan represaiet.

NON-RELIANCE . Certain information contained in this material &iéved to be reliable;
however, JPM does not represent or warrant itsracgureliability or completeness, or accept
any liability for any loss or damage (whether direcindirect) arising out of the use of all or any
part of this material. No representation or waryasitould be made with regard to any
computations, graphs, tables, diagrams or commeimtdhis material, which are provided for
illustration/reference purposes only. The viewsnmms, estimates and strategies expressed in
this material constitute our judgment based oneturmarket conditions and are subject to
change without notice. JPM assumes no duty to epafag information in this material in the
event that such information changes. Views, opisi@stimates and strategies expressed herein
may differ from those expressed by other area®bf, iews expressed for other purposes or in
other contexts, anithis material should not be regarded as a researafeport. Any projected
results and risks are based solely on hypothetiainples cited, and actual results and risks will
vary depending on specific circumstances. Forwaoliihg statements should not be considered
as guarantees or predictions of future events.

Nothing in this document shall be construed ashgivise to any duty of care owed to, or
advisory relationship with, you or any third pamjothing in this document shall be regarded as
an offer, solicitation, recommendation or advicé¢her financial, accounting, legal, tax or
other) given by J.P. Morgan and/or its officergomployees, irrespective of whether or not such
communication was given at your request. J.P. Moegdl its affiliates and employees do not
provide tax, legal or accounting advice. You sharddsult your own tax, legal and accounting
advisors before engaging in any financial transasti
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LEGAL ENTITY, BRAND & REGULATORY INFORMATION

In theUnited States bank deposit accounts and related services,aschecking, savings and
bank lending, are offered WMorgan Chase Bank, N.AMember FDIC.

JPMorgan Chase Bank, N.A.and its affiliates (collectivelyJPMCB") offer investment
products, which may include bank managed investmerdunts and custody, as part of its trust
and fiduciary services. Other investment produnts services, such as brokerage and advisory
accounts, are offered throughP. Morgan Securities LLC (“JPMS”), a member of FINRA and
SIPC. JPMCB and JPMS are affiliated companies utidecommon control of JPM. Products
not available in all states.

With respect to countries lmatin America, the distribution of this material may be resgttin
certain jurisdictions. We may offer and/or selltwu securities or other financial instruments
which may not be registered under, and are nosubgect of a public offering under, the
securities or other financial regulatory laws ofiybome country. Such securities or instruments
are offered and/or sold to you on a private basig. &ny communication by us to you regarding
such securities or instruments, including withauitation the delivery of a prospectus, term
sheet or other offering document, is not intendgdsas an offer to sell or a solicitation of an
offer to buy any securities or instruments in amysgdiction in which such an offer or a
solicitation is unlawful. Furthermore, such sedastor instruments may be subject to certain
regulatory and/or contractual restrictions on sghset transfer by you, and you are solely
responsible for ascertaining and complying withhstestrictions. To the extent this content
makes reference to a fund, the Fund may not bagbyblfered in any Latin American country,
without previous registration of such fund’s seesiin compliance with the laws of the
corresponding jurisdiction. Public offering of asgcurity, including the shares of the Fund,
without previous registration at Brazilian Secestand Exchange Commission—CVM is
completely prohibited. Some products or servicegained in the materials might not be
currently provided by the Brazilian and Mexicantfdams.

References to “J.P. Morgan” are to JPM, its subsgeel and affiliates worldwide. “J.P. Morgan
Private Bank” is the brand name for the privatekivambusiness conducted by JPM. This
material is intended for your personal use and lshoot be circulated to or used by any other
person, or duplicated for non-personal use, witlmmtpermission. If you have any questions or
no longer wish to receive these communicationggaeontact your J.P. Morgan representative.

© 2020 JPMorgan Chase & Co. All rights reserved.
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